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Deep Dives



Uberrimae fidei ˈjuːbəˌriːmə ˈfaɪdiːz
Latin phrase meaning “utmost good faith.” 
Literally, “most abundant faith.”*

* Wikipedia, 
https://en.wikipedia.org/wiki/Uberrima_fides

Presenter
Presentation Notes
Update on St. Paul Fire & Marine Ins. Co. v. Abhe & Svoboda, Inc., 2015 AMC 2133, 798 F.3d 715 (8th Cir. 2015):  This was the case I discussed last seminar in which the Eighth Circuit, having previously adopted uberrimae fidei, came out with the caveat that an insurer would have to show actual reliance on a misrepresentation or concealment, i.e., a causal connection between failure to disclose and decision to issue the policy.  The update is that the Supreme Court denied review of the Eighth Circuit’s decision.  On the one hand, we might infer from that election that the Supreme Court is satisfied that the circuits are coalescing on national adoption of uberrimae fidei and that the Supreme Court has no problem with that.  On the other hand, we might infer that the court was not greatly offended by the twist the Eighth Circuit put on the doctrine, or at least, did not think it deserving of the court’s attention at this time. Other developments on this front: Fireman’s Fund Ins. Co. v. Great American Ins. Co. of New York, 2016 AMC 1217, (822 F.2d 620) (2nd Cir.):  Second Circuit holds that a pollution policy issued with regard to a drydock is a maritime contract, to which the doctrine of utmost good faith applies.  Finds that insured violated its duty of utmost good faith by not disclosing numerous surveys revealing the poor condition of the drydock, including one survey that estimated the dry dock’s value to be “below zero.”  Acknowledges Abhe but declines to reach the issue of whether utmost good faith defenses should be subject to a reliance test.  Not necessary because the evidence in the case clearly established actual reliance. Great Lakes Reinsurance (UK) PLC v. Amaro, 2016 AMC 2250 (S.D. Fla.):  Court holds yacht policy void.  Application asked insured to disclose any driving violations or suspensions, including automobile violations, in the last five years.  The applicant answered, “None.”  In fact, the applicant had—as the court put it—an “extensive assemblage” of auto violations, and even a license suspension.  The court had no trouble finding that the misrepresentation entitled the insurer to avoid liability on the policy. QBE Seguros v. Morales-Vasquez, 2016 AMC 2820 – (D. P.R.):  While utmost good faith has gained tremendous momentum in the United States in recent years, the United Kingdom—by legislation—has abolished it!  In the case, the policyholder—faced with an action by an insurer to void a policy due to misrepresentation of loss history—made a creative argument.  He observed that American courts try, when able, to keep American maritime law aligned with UK law.  So, he argued, American courts should follow the UK’s lead and abolish the utmost good faith doctrine.  Fortunately, the court made short work of that argument, noting that American courts are not required to stay in step with UK maritime law and that until Congress or the Supreme Court takes the drastic move that Parliament did, district courts in the US must continue to respect the doctrine. [A single slide titled “Uberrimae Fidei Again” followed by the citations to these four cases might suffice]



St. Paul Fire & Marine Ins. Co. v. Abhe & Svoboda, Inc. 
798 F.3d 715 (8th Cir 2015)



Fireman’s Fund Ins Co. v. Great American Ins. Co. of New York, 
822 F.3d 620 (2d. Cir. 2016)



Great Lakes Reinsurance (UK) PLC v.  Amaro  
2016 AMC 2250 (S.D. Fla. 2016)



QBE Seguros v. Morales- Vasquez 
260 F.Supp.2d 148 (D.P.R. 2016)



THE CASE OF

The Battle of the 
Barge

Channel Construction, Inc. v. Northland Services, Inc.,
2016 AMC 234 (W.D. Wa.)

Presenter
Presentation Notes
This is a case that was handled by my colleague Dan Bentson in our Seattle office.  A barge owner and a charterer got into a fight over who was responsible for corrosion damage to the barge.  Additionally, the owner—who had been named as an additional insured in hull insurance procured by the charterer—sued the hull insurers.  Representing the insurers, my partner Dan moved for summary judgment, arguing that regardless of whether the owner’s or the charterer’s theory was correct, neither supported a covered claim.  Agreeing, the court held first that corrosion is not a fortuitous peril of the sea that falls within the basic scope of hull coverage.  Next, the court held that the Inchmaree Clause would not provide coverage, because it excludes damage “from want of due diligence.”  In a last-ditch effort, the owner argued that by virtue of the policy’s Cross-Liability Clause (“Any act or omission on the part of any Assured shall not prejudice the rights of any other Assured under this policy”), the damage should be covered even if it was due to the negligence of one insured.  But the court answered that the Cross-Liability Clause had nothing to do with first-party claims and did not override the exclusion in the Inchmaree Clause.  



THE CASE OF

The Non-Princely 
Arrest

Swift Spindrift Ltd. V. Alvada Ins. Inc.,
2016 AMC 1011 (S.D.N.Y.)

Presenter
Presentation Notes
A bulk cargo vessel laden with corn sailed from Argentina to deliver the cargo to an importer in Libya.  While en route, the vessel’s time charterer requested that the vessel divert to Belgium and partially unload the cargo there.  The importer in Libya raised a stink and let on that the time charterer wanted the ship to go to Belgium so that an affiliate of the charterer could arrest the cargo over a dispute with the importer.  It’s not clear who made the decision, but the ship turned away from its course to Belgium and went to Libya as planned.  Only there, the importer arrested the ship, seeking damages for the delay in delivery of the cargo as a result of the aborted diversion to Belgium.  So the “North Tripoli Court of First Instance” ordered the vessel owner to post security in order to obtain release of the ship.  But then there were issues with the letter of credit, and the ship ended up staying in Libya for the duration of the importer’s case.  The importer won, the vessel owner paid a large judgment, and the ship was released after eighteen months in custody in Tripoli.  What does this have to do with insurance?  Well, while this was going on, the vessel owner reported the arrest to its hull insurers and asked that the ship be declared a constructive total loss.  The first issue in the coverage case was whether the arrest of the vessel fell within the policies’ Perils Clause, which as we all know and love, goes like this:  “Touching the Adventures and perils which the Underwriters are contented to bear and take upon themselves, they are of the Seas, Men-of-War, Fire, Lightning, Enemies, Pirates, Rovers, Assailing Thieves, Jettisons, Letters of Mart and Counter-Mart, Surprisals, Takings at Sea, Arrests, Restraints and Detainments of all Kings, Princes and Peoples…”  The court agreed with the underwriters that in this context, “arrest” means sovereign acts committed by a government in a sovereign capacity, not arrests ordered by civil courts in connection with commercial disputes.  The court engaged in a remarkably thorough discussion of the Perils Clause and its origins in Lloyd’s policies going back at least to the 1700s.  The court then took a tour through the War Exclusions Clause and the War Risks and Strikes Clauses and concluded that still, the policies did not cover civil arrests.  Finally, the court landed on an addendum wherein underwriters agreed that a vessel subjected to capture, seizure or arrest for six continuous months would be deemed a constructive total loss.  The court held that this clause applied only to sovereign acts and did not create some new coverage for civil arrests.   



THE CASE OF

The Melted Polar 
Bear

Certain Interested Underwriters at Lloyd’s, London v Bear, LLC,
2017 AMC 1765 (S.D. Cal)

Presenter
Presentation Notes
A yacht called the Polar Bear ran aground outside San Diego Harbor.  The crew managed to get it to a repair yard, and without notifying the hull insurer, the captain signed a contract for repairs that included various releases and a waiver of subrogation.  As the work progressed, the captain signed various change orders, including an order for hot work.  During the hot work, the vessel caught fire and was destroyed.  Then, and only then, the owner made an insurance claim.  The insurer denied coverage based on a condition in the policy that the owner would obtain underwriters’ agreement before undertaking any hot work, or any other major repairs or remodeling, or before waiving subrogation.  The court ruled that the condition was a warranty and that the insured had breached it in all three respects.  Because the warranty had not merely required notice but instead the insurer’s agreement, the court held that the breach of the warranty suspended coverage regardless of whether the insurer was prejudiced.



Well, darn…

In Re Crescent Energy Services LLC,
2017 AMC 1670 (E.D. La.) 

Presenter
Presentation Notes
This was a limitation action brought by the owner of a vessel that was hired to plug and abandon an offshore well.  A crewman was assisting with the effort when there was a blowout, which seriously injured him.  He made a claim against the well operator, and the well operator asked for a defense from the vessel owner’s P&I underwriter.  The court held that the well operator was indeed an additional insured but that it had no greater coverage under the P&I policy than the named insured.  Because the well operator’s alleged liability stemmed from its operation and control of the well—not any operations of the vessel that brought the plaintiff to the well—the P&I underwriter was not obligated to defend or indemnify the well operator.    



Crime Pays
(the Victim!)

AGCS Marine Ins. Co. v. World Fuel Services, Inc.,
187 F. Supp. 3d 428, 2016 AMC 2487 (S.D.N.Y.) 

Presenter
Presentation Notes
World Fuel Services provides—you guessed it—worldwide fuel oil supplies.  One of its regular customers is the Defense Logistics Agency, a branch of our federal government.  World Fuel received an email from a fellow at DLA ordering $17 million of fuel for a vessel called the Ocean Pearl.  World Fuel accepted the order, subcontracted with a local supplier, and arranged for a ship-to-ship transfer off the coast of Africa.  After the transfer was complete, World Fuel invoiced DLA but was not promptly paid.  After several follow-ups with DLA, World Fuel got a call from the FBI.  It turned out that the person who had placed the order had been an imposter, not a DLA employee.  World Fuel had been tricked.  The Ocean Pearl and the $17 million of fuel oil were never found.  World Fuel made a claim to its cargo underwriters, who denied coverage.  The court agreed with underwriters that the policy’s Fraudulent Bills of Lading Clause did not cover the loss, because the fraud had been committed by a false order, not a fraudulent bill of lading or other shipping document.  However, the court held the underwriters liable under the main coverage grant regarding “all risks of physical loss or damage” in transit.  The court relied on a mostly New York line of cases holding that theft by false pretenses is a physical loss and that such loss occurs “in transit.”  The court refused to follow St. Paul Fire & Marine Ins. Co. v. Sun Microsystems, Inc., 1992 WL 309923, 1992 AMC 2403 (N.D. Cal.), in which the Northern District—applying California law—held that no loss “in transit” occurs when the goods are delivered to the intended recipient on credit and the recipient later fails to pay.  Adding insult to injury, the court held in a subsequent order (220 F. Supp. 3d 431) that the underwriters were obligated to pay for the missing fuel oil based on the price for which the insured attempted to sell it to the imposter, not the price the insured paid to acquire it from its subcontractor.  Thus, thanks to its insurance, World Fuel made a profit on the fake transaction as if it had gone through as a real sale! 



Chisesi Brothers Meat Packing Co. v Transco Logistics, Inc., 
2017 AMC 1541 (E.D. La.)

THE CASE OF

The Mangled 
Machine

Presenter
Presentation Notes
This case concerned the shipment of a machine from New Jersey to Louisiana.   Allegedly, it shipped in good condition but was severely damaged upon arrival.  The owner brought a lawsuit against the carrier, which was narrowed to a claim under the Carmack Amendment.  The twist here was that the owner also sued the carrier’s liability insurer, directly, based on Louisiana’s direct action statute—and in so doing, attempted to bring a bad faith claim against the insurer.  The court held that the Carmack Amendment does not preempt direct action statutes; so where a Carmack claim exists against the carrier, the owner may immediately sue the carrier’s insurer.  However, the court ruled, the owner could not use the direct action statute to impose greater liability on the insurer than the carrier’s liability under Carmack.  According, the court dismissed the bad faith claim.



McCorpen v. Central Gulf Steamship Corp.
(5th Cir. 1968) 396 F.2d 547, 548. 

McCorpen 
Defense

A vessel owner’s defense to 
maintenance and cure.

Presenter
Presentation Notes
A couple of reacent cases refining the elements of a McCorpen defense, named for the 1968 decision McCorpen v. Central Gulf Steamship. This is a defense to a seaman’s m&c cure claim. Φ



Presenter
Presentation Notes
M&C is compensation to a (1) seaman, for (2) , for an illness or injury , (3) while in service of the vessel. (a shipowner can’t kick a sailor off a ship in any old port with medical care or room and board money) Not fault based, and could involve a pre-existing condition Φ



If a seaman concealed a medical condition from the 
employer when he or she was hired, an employer 
may have a McCorpen defense. 

Presenter
Presentation Notes
But a seaman can’t conceal a medical condition, and then seek maintenance and cure,  This situation arises when there is a pre-hire medical screening Φ this could be a medical exam or maybe a questionnaire  Φ



LeBlanc v LA Carriers, 
2016 AMC 1622 (ED La)

Presenter
Presentation Notes
Kevin LeBlanc, Jr. completed pre-employment medical questionnaire before going to work for La Carriers.  Denied low back issues on the questionnaire, then sued for a low back injury. His medical records revealed he had a history of low back pain, and admitted so in his deposition. No dispute about concealment- but what else the employer had to prove.  LA Carrier proved it was material and they wouldn't have hired him if he had disclosed the back issues.  LeBlanc argues the employer also had to prove a causal connection. The Court didn’t agree- he denied a low back problems and his employer was not obligated to pay his medical bills to treat his low back issue. Φ



Coastal Villages Pollock, LLC v. Naufahu, 
2016 U.S. App. LEXIS 18194 (9th Cir.) (unpublished). Trial court 
decision 2014 WL 1053126 (W.D. Wash. Mar. 19, 2014).

Presenter
Presentation Notes
Ahokaya Naufahu worked as a factory foreman on the fishing trawler NORHTERN HAWK- there it is. He was a heavy smoker and with respiratory issue. Employer had a new medical questionnaire each season, and he did not disclose this issues on the 2012 season questionnaire. He had a heart attack and was air lifted, and his employer paid his m&c. After his job was over in November 2012, he went to ER, was treated for pneumonia, and his condition deteriorated so he requires oxygen most of the day. His employer initiated the suit asking for a declaration that they did not owe M&C fort he respiratory/pulmonary issues. The Court agreed. Even though Coastal Village said that it “would have conducted further inquiry and may not have hired”  Mr. Naufahu, that was sufficient to prove the concealment was disclosed. The employer did not have the burden proving that it absolutely would not have hired him. This is not reported and can’t be cited, but is a good case setting for the elements of the McCorpen defense. Φ



Punitive Damages and 
Marriage

Personal Injury 
Damages

Presenter
Presentation Notes
There have also been recent developments in Personal injury damages involving Punitive damages and marriage Φ  Wait, what? Φ



Punitive Damages and Loss of Consortium

Personal Injury Damages

Presenter
Presentation Notes
Loss of consortium= consortium is a lawyer work meaning essential marriage Φ



Punitive Damages 
The purposes of punitive damages are to punish 
a wrongdoer for the conduct that harmed the 
plaintiff and to discourage similar conduct in the 
future.  Damages may be awarded if the plaintiff 
proves by clear and convincing evidence that 
the defendant engaged in that conduct with 
malice, oppression, or fraud. 

Presenter
Presentation Notes
Punitive damages – meant to punish a wrongdoer for the conduct that harmed the plaintiff and to discourage similar conduct in the future.  Damages have to proved by clear and convincing evidence that the defendant engaged in that conduct with malice, oppression, or fraud. 



Loss of 
Consortium 

Damages 

Damages award to 
reasonably compensate a 
spouse for the loss of 
companionship and 
services, including:

1. The loss of love, 
companionship, 
comfort, care, 
assistance, protection, 
affection, society, and 
moral support; and

2. The loss of the 
enjoyment of sexual 
relations or the ability 
to have children.

Presenter
Presentation Notes
Loss of consortium damages compensate a spouse  for the loss of companionship and services, including: ΦThe loss of love, companionship, comfort, care, assistance, protection, affection, society, and moral support; and Φloss of the enjoyment of sexual relations or the ability to have children



The Jones Act

Passed in 1920 to provide a cause of 
action in negligence for a seaman injured 

“in the course of his employment” 

Seaman had – and still have – a cause of 
action for unseaworthiness

Presenter
Presentation Notes
Tehre have several recent cases about these damages  for Jones Act Seamen – the America First Shipping Bill. Φ The Jones Act is named for Senator Jones from Yakima WA. In addition to the Jones Act, he was a vocal proponent of prohibition, which eventually led to his defeat in the 1932. Φ The Jones Act was passed in 1920 and provides seamen with a negligence cause of action against their employers for injuries “in the course of his employment” Φ still have unseaworthiness, essentially a breach of warranty to provide a seaworthy vessel



Pecuniary damages are 
an element of 
compensation that 
include
ascertainable monetary 
amounts such as medical 
bills and lost wages, 
and also include 
damages to compensate 
for pain and suffering.

The Jones Act only allows pecuniary damages.

Presenter
Presentation Notes
But the Jones Act limited a seaman’s damages by statute to pecuniary damages- an old-timey lawyer word for compensation, which includes lost wages and medical benefits, but also includes compensation for the seaman's pain and suffering Φ



The Jones Act does not allow non-pecuniary damages:

Loss of consortium

Punitive damages

Presenter
Presentation Notes
Jones does not all non-pecuniary damages such as  Φ LOC and Φ Punitive damages. So these are damages available in some cases, but not to Jones Act seaman suing his or employer. But what about when a Jones Act seaman sues his or her employer for unseaworthienss – not Juens Act negligence? 



Miles v. Apex Marine Corp. (1990) 498 U.S. 19:
Wrongful death case involving Jones Act seaman
do not include loss of society (consortium). 

Atlantic Sounding Co., Inc. v. Townsend (2009) 
557 U.S. 404: a seaman can claim punitive 
damages in a Jones Act case for failure to pay 
maintenance and cure.

Presenter
Presentation Notes
Miles v. Apex Marine Corp. (1990), the supreme held in Wrongful death case involving Jones Act seaman, the re could be reocvery of do not include loss of society (consortium) damages, because the Jones Act did not allow them and it did not matter that there was also a claim for unseaworthiness. Then in Atlantic Sounding Co., Inc. v. Townsend (2009held a Jones Act seaman could claim punitive damages for failure to pay maintenance and cure, because they were different and there was a history pre-dating the Jones Act.  Confusion- what loss of consortium in personal injury, not wrongful death; yes punitive damages for unseaworthiness since its different too?



McBride v. Estis Well Service 
(2014) 768 F.3d 382 (5th Cir. 
2014):  no punitive damages for 
unseaworthiness if also a Jones 
Act case. Based on holding 
Jones Act limits damages to 
pecuniary damages.  

Presenter
Presentation Notes
And then Clarity- in 2014, the 5th circuit decided McBride. The majority opinion clearly and distinctly held that a Jones Act seaman can only recover pecuniary damages, even if he claims unseaworthiness. So no punitive damages and no loss of consortium. M&C was still different- but that because it is different- not fault based. The reasoning was sound and made so much sense. Until … Φ 



Presenter
Presentation Notes
Until a couple of recent decisions… 



Kabasinskas v. Maersk Line, Ltd. , 2016 AMC 27

Trial court in Alameda County allowed 
plaintiff’s wife and children to pursue loss of 
consortium in a Jones Act seaman's personal 
injury case based on unseaworthiness 

Tabingo v. American Triumph LLC (2017) 188 Wash.2d 41

Washington State Supreme Court held
punitive damages were available to a Jones Act 
seaman for an unseaworthiness cause of action

Presenter
Presentation Notes
Kabasinskas: Trial court in Alameda County allowed plaintiff’s wife and children to pursue loss of consortium in a Jones Act seaman's personal injury case based on unseaworthiness, rejecting McBride. And Children!? there is no precedent for children recovering loss of consortium- not a single maritime case, and its actually barred by California law. My case, and the tentative was straight up McBride, but then the court made a 180 turn in its final order which is what American Maritime Cases published, and which looked suspiciously like similar decision of other Alameda Co. judges.  Then Φ the WA State Supreme Court held a Jones Act seaman could recover punitive damages for an unseaworthiness cause of action Φ



Batterton v. The Dutra Group 
(2018  9th Cir.) 880 F.3d 1089 

Punitive damages are 
available to a Jones Act 

seaman in a general maritime 
law unseaworthiness claim  

The 9th Circuit disagreed with Judge Clement’s concurring opinion in McBride
that punitive damages were not available for unseaworthiness 
when The Jones Act was enacted. 

Presenter
Presentation Notes
And then the 9th circuit spoke- Punitive damages are available to a Jones Act seaman in a general maritime law unseaworthiness claim  Φ The 9th Circuit reject the 5 th circuit’s reasoning. Largely around the issue of what damages were available for unseaworthiness before the Jones Act was passed in 1920  so what does this mean? Φ



Presenter
Presentation Notes
In the 9th Cir., the value of personal injury cases is going up. If there si a spouse, that is another person entitled to recover damages. Puntiive damages, depends. For inspected vessels, hard to establish malic oppression, and recklessness in the vessel’s condition. My cases for blue water vessel owners, a claim for punitive damages is generally not a factor inc ase evaluation because so unliekly they could be proved. Though the more serious the injury, statistically, the more likely the recovery. Alos Φ



Presenter
Presentation Notes
Are punitive damages insurance, and if they were would you want to underwrite them? Remember, Punitive damages are to punish and to deter. As a policy, does it make sense to cover that risk? And even if a company wanted to issue coverage for punitive damages, it be barred. Φ



JURISDICTION

DIRECTLY
ASSESSED
PUNITIVE
DAMAGES

VICARIOUSLY
ASSESSED
PUNITIVE
DAMAGES1

ALABAMA Insurable Insurable

ALASKA Insurable Insurable

ARIZONA Insurable Insurable

ARKANSAS Insurable* Insurable

CALIFORNIA Not Insurable Insurable

COLORADO Not Insurable Undecided

CONNECTICUT Not Insurable Insurable

DELAWARE Insurable Insurable

DISTRICT OF COLUMBIA Undecided Undecided

FLORIDA Not Insurable Insurable

GEORGIA Insurable Insurable

HAWAII Insurable Insurable

IDAHO Insurable Insurable

ILLINOIS Not Insurable Insurable

INDIANA Not Insurable Insurable

IOWA Insurable Insurable

KANSAS Not Insurable Insurable

KENTUCKY Insurable* Insurable

LOUISIANA Insurable* Insurable

MAINE Not Insurable Undecided

MARYLAND Insurable Insurable

MASSACHUSETTS Not Insurable Undecided

MICHIGAN Insurable Insurable

MINNESOTA Not Insurable Insurable

MISSISSIPPI Insurable Insurable

MISSOURI Insurable Insurable

MONTANA Insurable* Insurable

NEBRASKA2 Not Applicable Not Applicable

NEVADA Insurable* Insurable

NEW HAMPSHIRE Insurable Insurable

NEW JERSEY Not Insurable Insurable

NEW MEXICO Insurable Insurable

NEW YORK Not Insurable Not Insurable

NORTH CAROLINA Insurable Insurable

NORTH DAKOTA Insurable* Insurable

OHIO Insurable Insurable

OKLAHOMA Not Insurable Insurable

OREGON Insurable* Insurable

PENNSYLVANIA Not Insurable Insurable

RHODE ISLAND Not Insurable Undecided

SOUTH CAROLINA Insurable Insurable

SOUTH DAKOTA Undecided Undecided

TENNESSEE Insurable* Insurable

TEXAS Undecided Insurable

UTAH Not Insurable Not Insurable

VERMONT Insurable Insurable

VIRGINIA3 Insurable* Not Applicable

WASHINGTON Insurable Insurable

WEST VIRGINIA Insurable Insurable

WISCONSIN Insurable Insurable

WYOMING Insurable Insurable

Presenter
Presentation Notes
Here is a list of states and whether punitive damages are insurable. They are not in California, New York, and Pennsylvania, but are in Hawaii, Alaska, North and South Carolina.  Though in some states, including California, punitive for vicarious liability might be insurable- a case where an employer is liable for malicious act of an employee that creates an unseaworthy condition. Deep Water Horizon is an example- BP would have been vicariously liable for its employees reckless acts if it was in jurisdiction that allowed punitive damages. Because you start drafting coverage, things are still uncertain- a plit ebtweent he 9th and 5th Circuit, with Washinton state in the mix so the decision on damages in Jones Act case might be left to Φ



Presenter
Presentation Notes
These 9 people. I doubt that if they decide, we’ll have a decision before the 2020 Seminar., but I hope to keep you posted on develops in maritime personal injury law and Jones Act damages. And speaking of keeping you posted…Φ



The Rotterdam Rules 
are Coming!!

20 countries needed to ratify
4 have ratified: Congo, Spain, Tongo, and …

Presenter
Presentation Notes
The Rotterdam Rules are coming. Two years ago I reported here of the 20 countries needed to ratify the Rotterdam Rules replacing COGSA for cargo claims, 3 had stepped up: Congo, Spain, and Tong. We have a 4th country: Φ Cameroon Only 16 more countries to ratify!Moving on- I say the amrtime lawyers are the best lawyers. Before you get to “what did he say?... Was the light Green?   Was tehre a lookout?” maritime lawyers have already conducted a jurisdicitonal analysis to determine what law appliis. Marliyn is going to share some recent cases involving admrialty jurisdiction



Hargus v. Ferocious and Impetuous, LLC (3d Cir) (also 840 F.3d 133) 2017 AMC 57

Flying trash

Presenter
Presentation Notes
no admiralty jurisdiction over tort claim where boat captain standing on shore threw a coffee cup at passenger



In re Pennypacker (D. Md.) 
2016 AMC 2130

Burned Out 
Again

Presenter
Presentation Notes
admiralty jurisdiction over fire in yard where boats were laid up; fire stemmed from use of heat gun while “shrink wrapping” a boat; boat’s name was Burned Out Again.  





Manhattan by Sail, Inc. v. Tagle 
(2d Cir. 2017) 873 F.3d 177

Look out!

Presenter
Presentation Notes
In re Manhattan by sail (2d Circuit) A sailor the Shearwater Schooner (there she is!) let go of a weighted halyard which struck a passenger who sued. The trial judge said the Plaintiff had to prove her case- the sailor testified he was sure why he unclipped the line, and, you know, sailors can lose control of a line. Oops! The appellate court reversed- a halyard swinging freely from the top of the mast is an obvious danger and Plaintiff proved her case – the thing speaks for itself, or in lawyer Latin res ipsa loquiter



Hausman v. Holland America Line-USA
U.S. District Court, W.D. Washington

Presenter
Presentation Notes
Hauseman v. Holland America: Mr. Houseman was on a round the world tour, and encountered a malfunctioning automatic sliding door. Φ Ouch! Φ That hurt Φ but, he went on with the excursion, though  he claim he felt woozy and was later diagnosed with a concussion and sued for brain injury with a seizure disorder. The jury awarded him $21.5 M verdict, of which $16.5 M were punitive damages. But- After the verdict, his personal assistant came forward and claimed he was faking, and Hausman destroyed emails that his brain injury “was a show” and she never saw him struggle.  Oops! The Court ordered a new trial.  Mr. Hausman’s attorney said “I’ve done a lot of trials in my time, and often the verdict the second time around is bigger than the first.”  butt he case settled a few months after the judge ordered a retrial. 



Specker v. Kazma
2016  AMC 2073 (S.D. Ca.)

Presenter
Presentation Notes
In November 2015, Plaintiff Elke Specker claimed she was bitten by a shark during a cage free swimming with sharks excursion.  Oops! ? She claimed the excursion leader Michael “Mako” Kazma negligently chummed the water. Φ  She claimed Kazma was intoxicated and directed divers to an unsafe area and held bait toward a mako shark in her path. She claimed multiple severe permanent injuries and disfigurement, as well as emotional distress from the bite which was a “direct and proximate result of the vessel’s negligence and/or gross negligence.” Mako Mike claimed she suffered a laceration when the shark’s tooth caught on her wet suit.  The issue before the court was whether there was admiralty jurisdiction. The encounter was in the pacific off the coast of San Diego, so the locality test was satisfied. The court decided the locality test was met because the incident involved divers off a commercial vessel- and a rescue could have an effect on maritime commerce. Φ But… it appears Elke is going to be okay.l Turns out Plaintiff is an underwater photographer, and a year after the case About a year later she captured this dramatic photo of a great white shark- after spending 6 hours in a cage with tied to ropes and 



Presenter
Presentation Notes
It turns out Elke Specker is an underwater photographer. Here is a picture of a create white she took about a year after the incident, Φ after she was in a  cage for hours Φ  had this is from march 29, which she described on her Facebook page as a 7 gil shark that came out to play.  If Sam Ruby was here he’d saw, “Aw- C’Mon!” Φ 



Salazar v. Norwegian Cruise Line Holdings, Ltd. (S.D. Fla.)  
2016 AMC 1602

Slippery When Wet

Presenter
Presentation Notes
Cruise ship operator has no duty to warn passengers of open and obvious dangers that should be apparent to any reasonably prudent person through the exercise of common sense and the ordinary use of eyesight.  Summary judgment for operator where passenger slipped on dance floor where drinks had spilled.



Buehler Seadrill Americas, Inc. (E.D. La.) 
2016 AMC 1056 

Don’t Cry Over 
Spilled Ice Cream

Presenter
Presentation Notes
in Jones Act case where seaman slipped on “a puddle of melted ice cream,” employer’s summary judgment motion denied
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